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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

APRIL ATKINS, Civil Action No. 2:13€v-06820(SDW)
Plaintiff,
V. OPINION

CAPRI TRAINING CENTER, INC. d/b/a
CAPRI INSTITUTE, and MUENSTER!| October 12014
SINTON,

Defendans.

WIGENTON, District Judge

Before this Courtare DefendantsCapri Training Center, Ing“Capri’) and Anne E.
MuensterSintoris (“MuensterSinton”) (collectively referred to as “Defendahfsand plaintiff
April Atkins’s (“Atkins” or “Plaintiff” ) filings regarding the following six pending motions: 1)
Motion to Conditionally Certify Collection Action and to Authorize Notice of Rewy and
Consent to Joir(*Motion for Conditional Certificatio); 2) Motion to Dismiss which was
converted to one for Motion for Summary Judgmansuant td-ederal Rule of Civil Procedure
56(c) (“Motion for Summary Judgment”); 3Cross Motion to Stay(“Motion to Stay”) 4)
Motion to Strike Plaintiff's April 25, 2014 Notice of Supplemental Authoritiviotion to
Strike”); 5) Motion to Strike Plaintiff's July 31, 2014 Notice of Supplemental Authority
(“Motion to Strike 11"); and 6) Cross Motion for Time to Conduct Discovery Purst@amule

56(d) (“Cross Maotion for Time to Condu€&iscovery”).
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This Court has jurisdiction pursuant to 28 U.S.C. § 1331. Venue is proper in this District
pursuant to 28 U.S.C. 8§ 1391(b). This Court, having considered thespawbmissions,
decides this matter without oral argument pursuant to Federal Rule of @edderre 78.

For the reasonset forthbelow, this CourGRANTS Defendand’ Motion for Summary
Judgment, DENIES the Cross Motion for Time to Conduct Discoverand DENIES
Defendants’ Motion to Strike Plaintiff's Motion to Conditionally Certify,and Defendants’
Motion to Stay as moot.

BACKGROUND AND PROCEDURAL HISTORY

Capri is a foiprofit corporation that includes beauty schools. (Compl. 1 Atkins
attended one of four New Jersey licensed beauty ssbhawled by Capri.Gompl.J 9; Def. Br.
1.) MuensterSinton owned and controlled Capri Institute and the Capri Training Centers.
(Compl.q 71) While she was a studerittkins worked at Capri’s clinic“¢the Clinic”) in Clifton,
NJ, and provided services for paying customers in an effort to satisfy her ststusoplired
clinical training for a license in cosmetology. (Comfiff 6L, 66) Atkins also perfomed
“lanitorial, clerical, [and] logisticafunctionsthat were essential and necessaoythe Clinic’s
continued operationCompl. 1 68(d)Defs.” Statement of Undisputed Facts Pursuant to Local
Rule 56.1 (Defs.’ Fact¥)  15.)Atkins logged over 500 hours at the Clinic and did not get paid
for services rendered. (Comfly 5, 66.)According to her academic recordtkins attended
class for 27.5 hours per wedlefs.” Facts] 16.) On August 3, 2012Atkins completed té
training program at Capri arabtaired her New Jersey license to practice cosmetol¢@@gfs.’
Factsy 5)

Atkins alleges thatshe and other students performing similar tasks are considered

“employees” of Defendants under the Fair Labor Standards Act (“FL8Ad/or New Jersey



State labor lawsand are therefore legally entitled to wages for services pravi{8ed generally
Comg. 114-5.)
Procedural History

On November 12, 2013, Atkinsdividually and @ behalf of similarly situated plaintgf
commenced this action against Defendaf@omg. §1.) On January 7, 2014, Plaintiff filatle
Motion for Conditional Certification regarding the collection action and awhton notice of
pendency and consent tir). (Dkt. No. 3.)On January 31, 2014, Defendants filed a Motion to
DismissPaintiff’s Complaint,pursuant td~ederal Rule of Civil Procedur&2(b)(6), for failure
to state a claim upon which relief may be grant@okt. No. 13) On February 18, 2014,
Defendants filedopposition anda cross notion to stay Plaintiff's Motion for Conditional
Certificationuntil the resolution of théhenpending Motion tdismiss (Dkt. No. 17.)On April
25, 2014, Plaintiffiled a notice of supplementalinority in supportof Plaintiff's opposition to
Defendants’ Motion to DismisgDkt. No. 25.)On May 15, 2014, Defendants responded by
filing a Motion to Strikethe supplemental @hority. (Dkt. No. 26.) On June 10, 2014, this
Court convertedDefendants pending Motion to Dismiss tone for summaryydgment and
subsequentlythe parties filed additional briefs regarding the Motion for Summary Judgment
(Dkt. No. 30) On June 24, 2014, Plaintiff filegppositionto the Motion for Summary Judgment
and aCross Motion for Time to Conduct Discovery. On July 7, 2014, Defendants filed
opposition. On July 31, 2014, Plaintiff filedhotice ofadditional supplemental authties and
on August 8, 2014, Defendants fildte Motion to Strike 1l to strike the supplemental authority
submitted on July 31, 2014. On August 12, 2014, Plaintiff's filed opposition to the Motion to

Strike 1l, and on August 26, 2014, Defendants filed a reply to that motion.



LEGAL STANDARD
Motion for Summary Judgment (Upon Conversion from Motion to Dismiss)

Pursuant to Federal Rule of Civil Procedure 12fidl¥, on a motion under Rule 12(b)(6)
or 12(c), matters outside the pleadings are presented to and not excluded bytthleecoation
must be treated as one for summary judgment under Rul@lb@arties must be given a
reasonable opportunity to present all the material that is pertinent to the inétexh.R. Civ. P.
12(d). Thecourt has complete discretion to accept such materials beyond the pledsixeghn
re Kiwi Intern. Air Lines, InG.344 F.3d 311, 315 n.3 (3d Cir. 2003); Wright & Miller, Federal
Practice and Procedure: Civil 2d § 1366491 (1990). However, shouldsib choose, the court
is required to convert the motion to one for summary judgment and provide the partieamdtice
a reasonable opportunity to present all relevant materi&te, e.g., In re RockefellerrCt
Properties Sec. Litig184 F.3d 280, 2889 (3d Cir. 1999)Rose v. Bartle871 F.2d 331, 3393
(3d Cir. 1989).

Summaryjudgmentis appropriatavhere the movant establishes thidere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a). A factual dispute between the parties will not defeat a motion for summary
judgment unless it is both genuine and mate8ak Anderson v. Liberty Lobby, |77 U.S.
242, 24748 (1986). A factual disputas “genuine” if “the evidence is such that a reasonable
jury could return a verdict for the nonmoving partigl” at 248 The dispute is ndigenuine”if it
merely involves “some metaphysical doubt as to the material fagtatSushita Elec. Indus. Co.
v. Zenith Radio Corp.475 U.S. 574, 586 (19864 factual disputds “material” if it “might

affect the outcome of th&uit under the governing law&Anderson477 U.S. at 248.



The moving party bears the burdenpimve that if the evidentiary material of record
were reduced to admissible evidence in court, it would be insufficient to permit th@wviogm
party to carry its burden of proofCelotex Corp. v. Catretd77 U.S. 317, 3223 (1986). Once
the moving party meets its initial burden, the burden then shifts to the nonmovant who must set
forth specific facts showing a genuine issue for trial and may not rest upon &healfegations,
speculations, unsupported assertions or denials of its pleadstgsldsv. Zuccarinj 254 F.3d
476, 481 (3d Cir. 2001) T he nonmoving party must go beyond the pleadings and, by affidavits
or other evidence, designate specific facts showing that there is a genuineridsa¥’ flvan v.

Cnty. of Middlesex595 F. Supp. 2d 425, 447 (D.N.J. 2008j)ing Celotex 477 U.S. at 324
Fed.R. Civ. P. 56(e) “Conclusory statements, general denials, and factual allegations not based
on personal knowledge [are] insufficient to aveidmmaryjudgment’ Olympic Junior, Inc. v.
David Crystal, Inc, 463 F.2d 1141, 1146 (3d Cir. 19{8)ernal citations omitted)

“In considering a motion fasummaryjudgment a district court may not make credibility
determinations or engage in any weighing of the evidence; instead, thmavarg party’s
evidence ‘is to be believed and all justifiable inferences are to be drawsfavor.” Marino v.

Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotiAmderson 477 U.S. at 255).
Further, the nonmoving party is required to “point to concrete evidence in the record which
supports each essential element of its cagddck Car Assistance Corp. v. New Jersgyl E

Supp. 2d 284, 286 (D.N.J. 2004). If the nonmoving party “fails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and on.wljichas] the
burden of proof,” then the moving party is entitledudgment as a matter of lanCelotex 477

U.S. at 322-23.
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Conditional Collective Action Certification

The Third Circuit hastatedthat “conditional certifications not really a ertification. It
is actually the district cowstexercise of [its] discretionary power, upheld . to.facilitate the
sending of notice to patdial class membersand is neither necessary nor sufficient for the
existence of a represetite action under [the] FLSAZavala v. Wal Mart Stores Ina891 F.3d
527 (3d 2012) (internal citation and quotation marks omittéalami v. Cardo Windows, Inc.
CIV. 12-2804 JBS/JS, 2014 WL 320048 *7 (D.N.J. Jan. 29, 2014 Symczyk v. Genesis
HealthCare Corp.656 F.3d 189, 194 (3d Cir.2011).

A motion for conditional ertification need notbe ruled on immediatelySee generally
Goldman v. RadioShack CoyCIV.A. 2:03-CV-0032, 2003 WL 21250571 (E.D. Pa. Apr. 16,
2003) When a court is faced with the task of ruling on multiple motiamghe name of
administrative efficiencythe court may first addressther p@ding motionsbeforeruling ona
motion for conditional certificatiarBeery v. Quest Diagnostics, Ind.2CV-00231, 2013 WL
3441792 (D.N.J. July 8, 2018eclining to rule on a motion to conditionally certify a collection
action until the pending motion to dismiss was resolved).

Motion to Stay

“[A] court has the discretion to stay a case if the interests of justice so Fedtoresst
v. Corzing 757 F. Supp. 2d 473, 416.N.J.2010 (citing United States v. KordeB97 U.S. 1,
12 n.27 (1970) However, the stay of a civil case is an extraordinary remedy, which requires the
court to balance competing interestord Motor Credit Co. v. Chioram, 529 F. Supp. 2d 535,
54142 (D.N.J. 2008) (citind.andis v. N. American C0299 U.S. 248 (1936)Walsh Sec., Inc.
v. Cristo Prop. Mgmt., Ltd7 F. Supp. 2d 523, 526 (D.N.J. 1998) (citations omitted). “The court

should consider whether the stay would prejudice themmowving party and if it would further



the interest of judicial economy.”"Hassv. Burlington Cnty, No. 081102 (JHR),2009 WL
4250037(D.N.J. Nov. 24 2009¢iting Chiorazz 529 F. Supp. 2d at 542 (denying the motion to
stay, concluding that the plaintiff would be prejudiced)). Additionally, the burden is on the
moving party to “make out a clear case of hardship or inequity in being requiredaogrd . .

.. Landis 299 U.S. at 255CTF Hotel Holdings, Inc. v. Marriott Intern., ¢n 381 F.3d 131,

139 (3d Cir. 2004) (“The [moving] party must state a clear countervailing interedtridge a
party’s right to litigate.”).

Motion for Additional Discovery Pursuant to Rule 56(d)

“By its very nature, the summary judgment process premg®the existence of an
adequate record; therefore, the Supreme Court has explained that ‘any potential pidible. .
premature [summary judgment] motions can be adequately dealt with under Rule.’56([d])
Interstate Outdoor Adver. v. Zoning Bd. of the Twp. of Cherry BR F. Supp. 2d 675, 677
(D.N.J. 2009) (quotingcatrett, 477 U.S. at 326)) Dowling v. City of Philadelphia855 F.2d
136, 139 (3d Cir. 1988) (citinGelotex Corp. v. Catretd77 U.S. 317, 322 (1986))Federal
Rule of Civil Procedures6(d) sets forth the procedure for a party who believes that additional
discovery is necessary before he can respond to a motion for summary judgment. Rule 56(d)

states:

If a nonmovant shows by affidavit or declaration that, for specified reasons, it
cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declaratioasto take discovery; or

(3) issue any other appropriate order.

Fed. R. Civ. P. §(d). The motion must be accompanied by a supporting affidavit specifying

what particular information is sought; how, if uncovered, it would preclude summary

judgment; and why it has not previously been obtaineBéhnsylvania Dep’t of PulWelfare v.



Sebelius674 F.3d 139, 157 (3d Cir. 2012) (quotidgwling v. City of Philadelphia855 F.2d
136, 139 (3d Cir. 1988)kee alsdVicKenna v. Healthease, Ine- Fed. App’x-- (3d Cir. July
15, 2014) (stating that a Rule 56dption must state witlspecificitywhat information is being
sought); Interstate Outdoor Adver.672 F. Supp. 2d at 677 Tlhe party requesting a
continuance must first demonstrate how that discovery will create a gensireea material

fact).!

DISCUSSION

This Court will address each of the pending motions below.
Motion for Additional Time for Discovery

As an initial matter, this Court will fitsaddress the Cross Motion for Time to Conduct
Discovery. As a general rule, a “courbisliged to give a party opposing summary judgment an
adequate opportunity to obtain discoverfpbwling, 855 F.2d at 13940. However, a court may
deny such motions for discovery where material sought would not be useful or the requests
are vague. Ses Duran v. WarnerNo. 075994 (JBS), 2013 WL 4483518, at *5 (D.N.J. Aug. 20,
2013) (denying a continuance pursuant to Rule 56(d) when “[p]laintiff's overbroad gnd va
requests [were] not tailored to reveal any particular information” rglatirdefendant’s condyct
and were Mmore akin to a fishing expedition designed to delay litigatioigcham v. Novartis
Pharm. Corp,. 736 F. Supp. 2d 875, 8880 (D.N.J. 2010) (rejecting a motion for further
discovery because the plaintiff failed to explain how the information sought would b tosef

oppose defendastmotion for summary judgment)

! Rule 56(d) was formerly Rule 56(fBee Superior Offshore Intern., Inc.Bristow Grp., Ing.490 Fed App’x 492,
501 (3d Cir. 2012).



In the instant matter, Plaintiff requests a wide range of documents including, fioplexa
those related to the policy at Capri “requiring students to perform seamcesembers of the
public in a salon setting’the “policy of charging customers”; services offered; accounting
documents regarding profitsnd expenses incurred; “other” tasks “students were required to
perform in order to graduate'the policy regarding“prohibiting students from practicing
cosmetology services on anyone but paying salon custonsrd’the number of hours each
student worked. (Pl.’s Cross Mot. 15-16Additionally, Plaintiff also requested the following:

» Documents and/or testimonial evidence relating when, why, and
to what extent defendants implemented the policy of requiring
students to perform menial tasks unrelated to those skills required
to pass the state cosmetology exam or to practice cosmetology in a
beautysalon;

» Documents and/or testimonial evidence describing when and why
defendants implemented the policy of requiring students to
purchase their own equipment to use in defendants’ salons;

* Documents and/or testimonial evidence providing additional
insight regarding the rationshipbetween defendan{and] their
students; and

* Documents and/or testimonial evidence regarding defendants’
purported “business” of training students to practice cosmetology,
including any evaluations thereof.

(Id. at 16.)

In total, Plaintiff included seventeen bulleted categories of materials (referring to
approximately38 types of documentsn her requesfor discovery, which containsignificant
overlap. As Defendants pointut, several of the requested documents pertain tarnrdton

Plaintiff already has in her possession (such as what services studentsquéred to perform).



Plaintiff's vague and/or overbroad requests for documents are not sufficient for this Court
to grant additional time for discower See Malouf vTurner, 814 F. Supp. 2d 454, 453 (3d
Cir. 2011) (“Vague or general statements of what a party hopes to gain througdy dadel
discovery under Rule 56(d) are insufficient.” (citation omitted)). FurtheintPtahas not
demonstrated that the information she seeks would support her dilamtic Deli & Grocery
v. United StatesNo. 104363 (JBS/AMD), 2011 WL 203875&t *3-4 (D.N.J. May 23, 2011)
(denyingRule 56(d) motion when the evidence sought was within the plaintiff's possession, and
even information held by the defendant would not help in opposing summary judgrivierst).
of the documents requested simplg not relevant to this Court’s inquiry this matter. See
generally Taylor v. Hughe$48 Fed. Appx. 822, 825 (3d Cir. 2013).

Additiondly, the remainder of Plaintif§ requests seek to support theories which were
not articulated in Plaintiff's Complaint, andughwould not impact the outcome tbis suit. This
Court will not allow a fishing expeditiofor items not relevant to the analysis requiredha
present matter. Plaintif’ motion papers and submitted declaration do not provide an adequate
connection or explanation of how the discovery requested will support the allegations and
theories raised in the Complainfs such, Plaintiffs request for additional time for discoyer
will be denied.

There is no genuine issue of material fact in dispute to preclude summary juddgxaent
will be discussed below, even if Defendants ckdeive some profit, Plaintithas not met the
necessary factors undeneteconomic reality tesor shown that the primary benefit of the
relationship was to DefendantsSee generall\Haybarger v. Lawrence Cnty. Adult Prob. &
Parde, 667 F.3d 408 (3d Cir. 2012%0lis v. Laurelbrook Sanitarium & Sch., In642 F.3d 518,

525 (6th Cir. 2011)Blair v. Wills, 420 F.3d 823, 829 (8th Cir. 2005).

10



Next, the substantive matsebefore this Court regarding the Motion for Summary
Judgmentvill be addressed
State Regulation of Cosmetology / Hairstyling Licensure

Generally, under New Jersey law, an individual may only render cosmetology or
hairstyling services ihe orshe is licensed to do so. N.J. Stat. Ann. § 45580 obtaina
license to practice cosmetology or hairstyling, an individual must attend onenwofl&teey’s
licensed beauty schoolSeeid. These beauty schools are regulated by the New Jersey State
Board of Cosmetology and Hairstyling (the “Board”)Seeid. The Board statutorily mandates
students who are seeking licensure in cosmetology or hairstyling to denapl&,20ehour
course. (Def.” Br. in Supp. of their Mot. to Dismiss (“D&f MTD Br.”) 1.) TheBoard requires
that 849 of the 1,200 hours be in a clinical settind.) (This clinical setting (a “clinic”) is
defined as “a designated portion of a licensed school in which members of #ral grrblic
may receive cosmetology and hairstyling s&s from registered students in exchange for a fee
which shall be calculated to recoup only the cost of materials used in the perfoh#mose
services.” N.J. Stat. Ann. § 45:5B-3(h).

These clinics operate under very specific rulgseN.J. Stat. Ann. § 45:5B4. For
example, clinics must exgssly disclose to potential customers that they are beauty school
clinics and, accordingly, may nofd]dvertise [or] operate ... under anotremame or trade
name.” N.J. Stat. Ann. 8§ 45:5B4(b). In fact, “any school performing clinical work shall
display in a conspicuous place in the waiting room and senior room a sign readily visible and
legible, stating: SERVICES DONE HERE BY SENIOR STUDENTS ONLNK.J. Admin.

Code 13:28.27a). “Senior Students,” defined by the Board as students who have completed at

least 600 of the 1,200 required hours for obtaining licensure, are exceptions to the rgémeral

2 Capri is also accredited by the National Accrediting Commission of Caree&/Sciences.
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that only licensed individuals may rendewsmetology or hairstyling services to the general
public. N.J. Stat. Ann. 8§ 45:58(f). Only Senior Students may provide services to customers at
clinics.1d. Accordingly, teachers, students who have not attained the rank of Senior Student, and
other professional cosmetologists cannot provide services at chaieisl. Senior Students may
only provide servicesffom Monday to Saturday” and “during hours that do not conflict with
scheduled classes.” N.J. Admin. Code 13287(e){f). For each service performed, Senior
Students receive credits towards graduatiomd ultimately, licensure in cosmetologyDefs.’
FactsY 9) Furthermore, clinics are required to employ “a minimum of one licensed tefacher
every clinic area atteled by up to 25 senior students ensure that the students are practicing
in a safeenvironment. N.J. Admin. Code 13:28-6@%1).
Whether an Employee / Employer Relationship Exists

The FLSA is the federal statute that regulates employnagatfixes a minimum wage
that employers must pay employe28.U.S.C.A. 8§ 201 et sedWhether a trainee, apprentice,
student or learner is entitled to minimum wagdesns on whether they were considered
“employees” under the FLSAee generallffony & Susan Alamo Found. v. Sec’y of Laltl
U.S. 290 (1985)Walling v. Portland TerminaCo., 30 U.S. 1481947). The determination of
whether an individual should be classified as an employee for purposes of thesF§deistion
of law. Todaro v. Twp. of Unigr27 F. Supp. 2d 517, 533 (D.N.J. 1998he FLSA defines the
term “employ” as“suffer or pemit to work” andmerelydefinesthe term“employee” as “any
individual employed by an employer.” 29 U.S.€.203e),(g) Because the FLSA and New
JerseyStatelabor lawsuse the same definitions of “@hoy” and “employee,” Plaintifs federal
and stateclaims rise and fall togetheBeeN.J. Stat. Ann. § 34:1:56a1(f)(h); Thompson v. Real

Estate Mortg Network 748 F.3d 142, 1448 (3d Cir. 2014) Accordingly, the same analsis

% Defendants in this mattelaim the Clinic is not a for profit salon businesSedDefs.’ SJ Br. 13.

12



can beused to determine whether an individual is considereceapbyee” under the FLSAor
New Jersey labor lawdfkong Chen v. Century Buffet & Re#o. 09-1687 SRO), 2012 WL
113539at *2-3(D.N.J. Jan. 12, 2013) The definitions for “employer” anemployee” under
the FLSA and [New Jersey Wage ahtbur Law] are virtually identical); 29 U.S.C. §
203(d)(e);N.J.S.A. 8 34:11-56a1(dgh).

Although the other circuits vary in their treatment of the required analysis for
trainees/students the Third Circuit has utilizedthe “economic ealitie$ testto assess the
existence of an employer/employee relationship under the FE&A Todarp27 F. Supp. 2at
534 Davis v. Abington MerhHosp, 817 F. Supp. 2d 556 (E.D. Pa. 201{d¢nying summary
judgment when considering the meaning or employees versus volunteesd)arger v.
Lawrence Cnty. Adult Prob. & Parql&67 F.3d 408, 418 (3d Cir. 201@ddressing definition
of “employer” under the ESA and the application of theconanic reality test Krause v.
Cherry Hill Fire Dist. 13 969 F. Supp. 270, 274 (D.N.J. 199discussing the economic realities
test regardingprior employees volunteer fire fighteed finding plaintiffs were employees
however, notinghatthe economigealities test is of little guidance in distinguishing volunteers

from employees® The Third Circuit has declined to extend this test to volunteers, and has not

* Seee. g.,Velez v. Sanches93 F.3d 308, 330 (2d Cir.2012) (considering the primary recipient of tseimethe
FLSA context) Solis v. Laurelbrook Sanitarium & Schnc., 642 F.3d 518, 525 (6th Cir.2011) (“[T]he ultimate
inquiry in a learning or training situation is whether the employee is thmapyri beneficiary of the work
performed.”);Blair v. Wills, 420 F.3d 823, 829 (8th C2005) (finding students’ chores at boarding school were not
work where they “were primarily for the students’ . benefit”); McLaughlin v. Ensley877 F.2d 1207, 1209 (4th
Cir. 1989) (“[T]he general test used to determine if an employee is entitleé fratections of the Act is whethe
the employee or the employer is the primary beneficiary of the trainees”)Jab

> Despite the DOL's efforts and guidelinemurts have not developed or utilized a uniform test to determine
whether a person is an “employee” under the FLSAerefore, ther courts also seek guidance, in determining
whether an individuafualifies as an employee, from the Departma&itabor's Wage and Hour Administrator
(“WHA"). The WHA applies asix factor test—supposedlyderived fromWalling v. Portland Teminal—to
determine whether a trainee qualifies as an employee under the(BIL$s#ctors must apply in order for individual
not to be considered an employee)

(1) the training even though it includes actual operation of thetfesilbf the employer is similar to that
which would be given in a vocational school;

13



spoken on whether thezonomic reality tesapplies tarainees/studentSee Todarp27 F.Supp.
2d at 534.

Underthe eeonomic ealitiestest an employer/employee relationship exigtas a matter
of economic reality, the entity functions as the indivitl@mployer SeeTodarg 27 F. Supp.
2dat 53334;51B C.J.S. Labor Relations § 123Bourts shouldook to the economic realities of
the particular work environmeragnd asseswhether the allegedemployee”is economically
dependent ugpn thealleged“employet for his livelihood Davis 817 F. Supp. 2d &63 51B
C.J.S. Labor Relations £236 Furthermore, dinding that the individual isdependent um a
particular business or organization for his continued employment strongly suggeésts tha
employee/employer relationshgxists SeeDonovan v. DialAmerica Mktg., Inc/57 F.2d 1376,
1385 (3d Cir. 1985) Throughout theassessmentourts should focus othe totality of the
circumstancesHaybarger 667 F.3d at 418Therefore the assessment should geounded on
economic reality the underlying economic factgnd practicalconsideratios rather than
technical conceptdegal classifications, or labels that the individual parties may have attached to
their relationshipSeed.; 51B C.J.S. Labor Relations § 1236.

Several factors have been considered when determining wiagtlreenployer/employee

relationship exists wder the economic realities test. These factorsrednde,for example,

(2) the training is for the benefit of the trainees;

(3) the trainees do not displace regular employees, but work under cleseatibs;

(4) the employer that provides the training derivesimmediate advantage from the activities of the
trainees, and on occasion his operations may actually be impeded;

(5) the trainees are not necessarily entitled to a job at the completion oftiegtpariod; and

(6) the employer and the trainees underdtthat the trainees are not entitled to wages for the time spent in
training

Kaplan v. Code Blue Billing & Coding, Inc504 Fed. App’x 831, 8385, n.2(11th Cir. 2013) (citing/NVage and
Hour Div., U.S. Dep't of Labor, Fact Sheet No. 71: InterndPipgrams Under the Fair Labor Standards Act 1
(2010); see also Donovan v. Am. Airlines, 18386 F.2d 267, 273 n.7 (5th Cir. 198Blt see Soli®42 F.3cat525
(6th Cir. 2011) (declining to apply WHA's six factor test in training or etiooal settig because it is “overly rigid
and inconsistent with a totaliyf-the-circumstances approattand instead utilizing a primary benefits jest

14



1) the degree of the alleged employer’s right to control the manner

in which the work is to be performed; 2) the alleged employee’s

opporunity for profit or loss depending upon his managerial skill;

3) the alleged employee’s investment in equipment or materials

required for his task, or his employment of helpers; 4) whether the

service rendered requires a special skill; 5) the degree of

pemanence of the working relationship; 6) whether the service

rendered is an integral part of the alleged employer’s business . . . .

Courts have repeatedly emphasized that this list is neither

definitive nor exclusive. The presence or absence of any of the

factors is not in and of itself dispositive.
Todarq 27 F. Supp. 2d at 534 (citinBialAmerica 757 F.2d at 1382) see generally
Haybarger 667 F.3d at 418. Notably, the Third Circuit has not directly addressed the
applicability of the before mentioned factors in the context of whether studeingsna@es may
be considered employees under the FLSA. This Court utilizes the ecamafitiestestfor its
analysis focusing on théotality of the circumstancesmnd the economic facfs.

Plaintiff puts forth two main arguments for why an employer/employee relationship
exists between she and Captirst, Plaintiff alleges thashe is an employee under the FLSA
because(1l) Capri is “a forprofit enterprise [| where [Plaintiff'sjabor is essential’ to its
operationand @) the Clinic actually makes a profiDespite Atkins’sargument,profitability
alone, or lack thereaf is not determinative when assessing the existence of an
employer/employee relationghunder the economic realities test.

In this matter,Capri claims that the gross revenue generated by the Clifton area Clinic

totaled $41,416 during the 2012 fiscal year, and that amount does not include “cost of hair, nail,

® Additionally, the Todarocourt went on tatatethat ‘it is important to note that the factors outlined ablaree not
been developed for the purpose of distinguishing employees fromt@efanbut rather are intended to measure and
balance the competing economic realities involved in an employee/independemttoomlistinction The economic
realities testpresupposes a real economic exchange between the pamigstherefore is not as useful when
attempting to distinguish volunteers from employees, where “theie éseanomic relation to measurd.ddarq 27

F. Supp. 2d at 53@nternal citations and quotation marks omitted).

" This Court does recognize that under an anabyfsike factors listedPlaintiff would not be able to succeed at this
juncture. Additionally, even under a primary benefit analysisich may consider similar issues ttee factors
reviewed under the economic realities test, Plaintiff still would not beaenesi an employee under the FLSA.
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face, body, or other products, nor does it take into account the cost of salaries figdrequi
supervision in the Clinic, rent, utilities, etc.” (Declaration of Anne E. Muen@trgn. Decl.”)
1 18; Defs.” Factsy 10) Further, the Clifton area Clinic alone employed a total of fourteen
instructors and one student teacliPrefs.” Factsf| 10.) According to Defendants, three of these
instructors were primarily assigned to assist students working at the alwicheir combined
salaries for the 2012 fiscal year totaled $80,582) (As a result, Defendants argue that there
was no profit made on the Clinic. However, even assuming that there was a prefittige
circumstances and the licensing requiremetiits primary benefitof student training in the
Clinic is to the student, here PlaintiffThese students are not economically dependent on the
school, did not expect a job with the school or degree of permanence, and had no expectation of
being paid. However, the studemexjuire hands on supervised training for licensing in their
field.

Capri’s clinical program is not an entity that exigtsnarily for the creation of profitSee
N.J. Admin. Code § 13:28.29;N.J. Stat. Ann. § 45:58(h) (stating that‘the general public
may receive cosmetology and hairstyling services from registarddrgs in exchange for a fee
which shall be calculated to recoup only the cost of materials used in the perforh#mose
servicey). Plaintiff essentially allegesat Defendants are not in compliance with the statutory
limits and restrictions(See Compl. {55 (stating that “Defendants have made a conscious
decision to charge a fee to the public for defendants’ salon personal servigessdubkat
exceeds the costd the materials consumg&y) Even if Plaintiff is correct, and Defendants were
charging more for their services than the cost of materials, an employpéayer relationship is
still absent from the equatioBee Walling330 U.S. at 153 (where the coditl not foreclose an

employer from gaining any benefit from the trainee’s work; rather, theeSigCourt stated that
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“[t] he FLSA was not intended to penalize [employers] for providing . . . instruatianplace
andin a manner which would nsb greatly benefit the train€gsIf Defendants were making a
profit from the Clinicservices Defendantanay be violating the Board’s regulationshut the
existence oprofitability, in and of itself, would not create an employer/employee relationship.
Rather, the economialities test focuses atependency, thexpectation of continued work,
andacommon sense view of the underlying facts eincumstances

Second, Atkinsargues thashe should be considered an “employee” bec@ag®i not
herself,wasthe primary beneficiary dher labor. Atkins alleges thign part because the Clinic
required her tgerform “janitorial, clerical, [and] logistical functioristhat actually“hindered
[her] educational goals(Compl.§ 68(d);Defs.” Facts] 15.) Theseduties includedvashng and
folding towels, sweeipg floors, cleamg equipment, andattempting tosell cosmetology
products to customergPl. Opp. to SummJ. 12-14) Atkins further points to the fact that
“defendants required salon workers.to perform whatever services a paying customer ordered,
regardless of her educational needs and regardless of whether the student workeamgede
additonal practice on the proceduras proof that the Clinic was noperatingfor the benefit of
the studers. (Seedl.)

Overall, tis Court finds Atkinss argument unpersuasive. The purpose of the Clnio
mimic a real beauty salon. Thstatutorilymandated clinical prograrallows students to train
under the instruction of a professional in a safe envirohmbite affording students the chance
to gain the experience and skilleeded to succeed after graduatibime duties that Atkins was
required to perform at the Clinic are the same sorts of dutiesnstyehave to perform in a
regularsalon and she has not argued to the contdaryact, Atkins herself attests to the fabtat

these duties wertessential and necessary” to the Clinictstinued operationSeeCompl.
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68(d).) Thus these janitorial, clerical, [and] logistical functionsthay actually further the
educational goalsf the clinical program, the Board, and Atkins herself, by providing training
for “essential and necessary” duti@milarly, the claim that Atkins had to perform whatever
services a paying customer ordered seemistioer the goals of thel@ic and training students.
The application of the economi@alities test, in the immediate case, indisdteat
Plaintiff is not considered an “employee” under either the FLSA or NewyJ8tage labor laws.
Considering the totality of the circumstances, it is clear that Pfadndifnot depend on Capri for
either her livelihood or continued employmeaartiaularly snce Plaintiff was nopaid for her
work at the Clinic Additionally, the statutory scheme within which clinics must operate,
including Defendants’ Clinic, prevents the creation of an employer/emplatagonship.
Plaintiff trained at the Clinigvith the understanding that their relationship was strictly temporary
because only individuals who are considered Senior Students, and not those wbbthiaeel
their license in cosmetology, are legally allowed to work at the Clifigrther students are
not guaranteed employment at Capri andimiff has not alleged otherwiseThe economic
reality of the situation, along with the statutory scheme in which the Clinic operate
demonstrates that Plaintiff was merely a student trainee who was reqyisgdiute, to hone her
soonto-be professional skills at a clinids a studentPlaintiff was not entitled to coverage
underthe FLSA® and Plaintiff is not entitled to wages foewsices performed at the Clinit.
Accordingdy, this Court finds thaho emplgyer/employee relationship exast between Plaintiff

and Defendants under eithtee FLSAor New Jerseystate labor law

8 As previously mentioned, there is no indication that the discovery sewgitd significanly alterin this analysis.
? |t follows thatPlaintiff's claim for overtime is moot.
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Motionsto Strike, Conditionally Certify Class, and Stay

Defendants filed two separate motions to strike two sets of supplementaitgftieal
by Plaintiff on April 25, 201%° and July 31, 2014" “The court may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scandaloies.'m#&ted. R.
Civ. P. 12(f). Generallyfipertinent and significant authorities come to a party’s attention after
the party’s brief has been filed, the party may advise the court of the relevanitadtinongh a
Notice of Supplemental Authority; however, a Notice of Supplemental Authority should not
advance new arguments that were absent from the movant's compeenBeazer East, Inc. v.
Mead Corp, 525 F. 3d 255 (3d Cir. 20p&iting Fed. R. App. P. 28 (j)).

While it should be notedhat the supplemental authorities submitted were available to
Plaintiff andare largely distinguishable, this Court did review the submissions. Additionally,
Defendantspreviously filed a Motion to Stagnd to Conditionally Certify. In light of the

discussion provided above, théear motions shall be dismissed as moot.

1 This included reference to (1) N.J.S.A. § 34411(a),and the following two caseFeleki v. Talk Mktg. Enters.
Inc., 2012 N.J. Super. Unpub. LEXIS 1407 (Ajfpyv. June 19, 2012); andulford v. Computet.easing Inc., 334
N.J. Super. 385, 39394 (Law Div. 1999).These references weg®ailable to Plaintiff at the time the initial motion
papers were filed, but Plaintiff did not discovbeir existence until aftethat memorandum as filed. (Pl.'s Reply
to Mot. to Strike at 2.) Defendants argued that “Plaintiff [] mischaracterized her submissioa @astice of
supplemental authority, when it is actually an impermissibleeqly.” (SeeDkt. No. 26;Defs.” Mem. of Law in
Supp.of Mot. to Strike 12.)

" The supplemental authority filed included the followidgchimv. Jean Madeline Edu€t of Cosmetology, Inc.,
et al, No. 13 6564 (E.D. Penn. filed Now.2, 2013); andrord, et al. v. Yasuda, et aNo. 1301961 PSQ (C.D.
Cal.filed Oct. 28, 2013). Both cases andtueprocedural posturare distinguishable from the instant matter.
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CONCLUSION

For the foregoing reasonghis Court GRANTS Defendarg’ Motion for Summary
Judgment, DENIES the Cross Motion for Time to Conduct Discoverand DENIES
Defendants’Motions to Strike, Plaintiff's Motion to Conditionally Certify, and Defendants’
Motion to Stay as moot.

s/Susan D. Wigenton, U.S.D.J.

Orig: Clerk
cc: Parties
Magistrate Judge Mannion

20



	UNITED STATES DISTRICT COURT

